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Chapter 2 
The Ongoing Barriers to Effectiveness for Those Who Represent Themselves
Information Is Not Enough: Looking at Barriers to Access and the Problems in Innovation 
Given the range of self-help experiments, those responsible are a highly valuable source of information on the as yet unsolved barriers to access.1 It is the people who have attempted to solve the problems of litigants without lawyers who best know both exactly what those problems are and why existing piecemeal innovations have not more fully solved those problems.


Among the most significant ongoing barriers reported by litigants and innovators are:2

¶ The Analysis Barrier. Most self-help assistance programs report as the key problem that telling people the law was not enough. Litigants often need far more help than the program could give them in analyzing the implications of the law, in applying that law to the facts, and then in forging out of the law and the facts a coherent and persuasive legal argument. For example, it is one thing to tell a litigant that service of a court paper must follow certain rules. It is quite another for the litigant to be able to understand the legal meaning of what actually happened in a failed attempt at service. 

¶ The Situation and Options Evaluation Barrier. Self-help litigants have difficulty in getting the perspective to decide when to settle, rather than to pursue litigation, and when to choose alternative dispute resolution, rather than insist on resolution through the court. Such evaluation typically requires a broader range of information in context than it is reasonable to expect a litigant to have. Such evaluation also may require the freedom to talk in confidence about all aspects of the situation, including those that the litigant considers to be embarrassing or dangerous to reveal publicly or to the other party.3 

¶ The Preparation and Presentation Barrier. Most self-help litigants are not good at presenting a claim (even if they do understand it). It should take not a great feat of memory for the typical lawyer to remember how hard was that first attempt to explain something to a judge in a crowded courtroom. Often emotions—healthy emotions—get in the way of appearing “logical,” and litigants are penalized by fact finders who at best find it hard to isolate the relevant facts and at worst wrongly suspect those who are emotional of being unreliable.4 As a general matter, complicated multistep claims and defenses create proceedings that are particularly difficult for people without lawyers. 

¶ The Remedy Barrier. Most self-help litigants have a lot of difficulty identifying the right and most appropriate relief. It is hard for a domestic violence victim to know what will really make a difference—except in the most general terms— and even harder for a victim to figure out what relief is typically considered within the power of the court. 

¶ The Enforcement Barrier. Most self-help litigants have the greatest difficulty actually enforcing relief, even when it is ordered. The paperwork, the use of sheriffs, and the wide variety of supplemental and enforcement proceedings are all hard to understand, let alone navigate. 

¶ The Ethics and Neutrality Barriers. Practitioners widely report that perceived or actual limitations deriving from rules prohibiting unauthorized practice of law, governing how “unbundled” legal services are provided, and mandating judicial neutrality represent a major barrier to innovation generally and to the concrete help litigants need day-to-day. While commentators tend to regard such rules as providing a far greater practical disincentive either to individual help or general innovation than need be the case,5 that analysis is not yet well known by those who deal day-to-day with people without lawyers, and much analysis and advocacy remains to be done.6 

¶ Bar Uncertainty. Many lawyers, and particularly the organized bar, remain profoundly nervous about self-help programs of any kind. They are likely to be particularly nervous about building a court that appears to make lawyers superfluous,7 and they need assistance in understanding that such a court would help them in their practice, both by making court a simpler place and by helping them find clients. 


To summarize, practitioners report that whatever resources are put into information, in the end many litigants cannot be prepared to handle the courtroom with information alone. Regardless of all the information they have been given, these litigants’ lack of realistic and effective preparation clogs up the court and renders the enforcement process dysfunctional. The challenge then becomes to change the overall process by designing an integrated environment in which a combination of help and information is enough—in other words, that the expectations upon litigants without lawyers be reasonable, rather than unreasonable.8 
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